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April Term, 1945 

NO. 9089 

FREDERIC F. WOLTER, Appellant. 

vs. 

SAFEWAY STORES, INC., Appellee. 

BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

This is an appeal to review an order of the District 
Court of the United States for the District of Columbia 

Jurisdiction of the District Court. Appellant sued for 
$25,000 damages for false arrest and malicious prosecution. 
In the Court below a motion for a directed verdict at the 
conclusion of the appellant’s case was granted by the trial 
judge; and a motion for a new trial was later overruled. 

The jurisdiction of the District Court was based on 
Section 44, Title 18, of the Code of the District of Columbia. 

The jurisdiction of this court is based on Section 26, 
Title 18, of the Code of the District of Columbia, 1929. 

STATEMENT OF THE CASE. 

On Thursday, June 24, 1943, at 6:30 or 6:31 o’clock in 
the evening, the appellant, Dr. Frederic F. Wolter, ap¬ 
peared at the entrance of the grocery store of the defendant. 
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Safeway Stores, Inc., on Rhode Island Avenue, Northeast, 
to buy a bottle of milk. Six-thirty was the closing time, 
and the door was closed and locked. Dr. Wolter was unable 
to enter. 

He knocked at the door. Mrs. Olive M. Schaeffer, one 
of the clerks, unlocked and opened the door to permit the 
exit of customers, and quickly shut the door in Dr. Wolter’s 
face. Highly amused at Dr. Wolter’s disappointment and 
chagrin, Mrs. Schaeffer then stood jeering and laughing 
at him from the inside. 

A witness testified that the jeering and laughing made 
Dr. Wolter, an old man 71 years of age, “a little bit mad”, 
and that he shook his fist at Mrs. Schaeffer through the 
window, and walked aw*av. 

The next day, Friday, Dr. Wolter returned to the store, 
spoke with the manager, Mr. J. W. Brew’er, about the 
incident of the previous evening, endeavored to get the 
name of Mrs. Schaeffer, and informed the manager that he 
was going to make a complaint to the company headquar¬ 
ters. ' On Saturday he went to the headquarters of the 
Safeway company, and there registered a complaint about 
insolent and impudent conduct of tw*o of its employees. 
(Tr. 22, 61, 83, 104, 118.) 

On the following Monday, June 28, 1943, Mrs. Schaeffer 
made an affidavit of complaint in the Criminal Division of 
the Municipal Court, charging Dr. Wolter with committing 
an assault and battery upon her on the preceding day, 
Sunday, June 27th. 

On June 28th, a warrant was issued for his arrest on that 
charge. On June 29th Mrs. Schaeffer made oath to an 
information by the United States Attorney making the 
same charge against Dr. Wolter. 

First arrest. At about nine o’clock in the evening of the 
28th, two police officers came to the room in which Dr. 
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Wolter then made his home, and arrested and removed him 
to the Twelfth Precinct Police Station. He was booked, 
held, and then taken under guard to Police Headquarters, 
where he was fingerprinted, weighed, measured and photo¬ 
graphed. Then he was permitted to deposit collateral of 
$100 and released. (Tr. 64, 67, 68, 82, 84, 85, 87.) 

First appearance for prosecution. On the following day, 
Tuesday, June 29th, Dr. Wolter was arraigned on the 
assault and battery charge. He pleaded not guilty and 
asked for a jury trial. The case was then continued with¬ 
out trial until July 19th following. 

Second arrest. On the same Tuesday Dr. Wolter was 
again arrested, a police officer again entering his room. 
The officer said he had no warrant, but that “under the 
circumstances I have the right to arrest you.” He was 
again removed to the Police Station, again detained, ques¬ 
tioned and then released. (Tr. 94, 96.) 

Second appearance for prosecution. On July 19th, Dr. 
Wolter was again present for trial in the criminal court, 
pursuant to the continuance. 

The District Attorney stated to the Court that there 
was a lack of sufficient evidence, and moved the Court to 
nolle pros the charge. A nolle prosequi was entered. 

Third arrest. Mrs. Schaeffer, on July 19th, the day when 
the dismissal occurred, made oath to a complaint charging 
that Dr. Wolter, on June 24th, 1943, had made 

threats of personal violence against the said Olive M. 
Schaeffer and the said Olive M. Schaeffer is in great 
fear that the said Dr. Frederick F. Wolter will put said 
threats into execution * * *. (Plaintiff’s Exhibit 3; Tr. 
145-146.) 

On the same day, i.e., July 19th, the complaint was filed 
and a warrant of arrest was issued. Dr. Wolter was again 
arrested. He was then granted a continuance for trial 
until July 28, 1943. (Tr. 106.) 
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Third appearance for prosecution. The case came on for 
trial on July 28tli, 1943. Dr. Wolter pleaded not guilty. 
Mrs. Schaeffer and J. W. Brewer, the Safeway manager, 
testified against Dr. Wolter. (Tr. 100.) 

Judgment of not guilty was entered. (Tr. 101.) 

At the trial Schaeffer and Brewer testified that Dr. 
Wolter shook his fist and said “I will get you for that.” 
There was no testimony that any threat of “personal 
violence” had been made, as stated in the complaint. Nor 
was there any testimony that Mrs. Schaeffer was or had 
been in fear, as likewise stated in the complaint. (Tr. 107, 
113.) Dr. Wolter denied that he had used the words. He 
testified: 

I did not make any threat, because when she opened 
the door to let a customer out, she at once shut the 
door without my being able to say a word. 

It is quite impossible that any words spoken outside 
could be heard inside the door, when the door is locked. 
(Tr. 111.) 

THE POINTS ON WHICH THE APPELLANT RELIES. 

1. There was substantial evidence to show that the 
alleged assault and battery had not occurred and that the 
defendant’s agents knew it had not occurred. 

2. There was substantial evidence to show that the 
alleged threat had not been made and that the defendant’s 
agents knew it had not been made. 

3. There was substantial evidence of agency and author¬ 
ity to bind the appellee. 

4. The rule by which the trial judge tested the sufficiency 
of the evidence was erroneous and harmful to the Appel¬ 
lant. 
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5. The trial judge ignored the fact that probable cause 
is a negative issue concerning facts the evidence of which 
is, as here, peculiarly within the knowledge and control of 
the appellee, and within the knowledge of witnesses hostile 
to the appellant; and thereby the Court laid an erroneous 
and well-nigh impossible burden of proof upon the appel¬ 
lant. 

6. In directing the verdict the trial judge gave no effect 
to material facts and inferences. 

SUMMARY OF ARGUMENT. 

Inasmuch as the argument is indicated under the preced¬ 
ing heading, a summary is not repeated here. 

THERE WAS SUBSTANTIAL EVIDENCE TO SHOW 

THAT THE ALLEGED ASSAULT AND BATTERY 

HAD NOT OCCURRED, AND THAT THE DEFEND¬ 

ANT’S AGENTS KNEW IT HAD NOT OCCURRED. 

As to the assault and battery charge, in the Court below, 
the appellant called Police Officer Jefferson as a witness. 
He testified that the information received relative to the 
alleged assault and battery was furnished by the manager 
and two employees of the Safeway store, Mr. Brewer, 
Mrs. Ball and Mrs. Schaeffer. The information was that 
(1) while Mrs. Schaeffer was sitting on her front porch, 
sort of behind the shrubbery, (2) someone had thrown 
something on her face, and it burned her face; (3) that the 
person who did it stated “exactly the same words” in “the 
same guttural tone” used by Dr. Wolter at the Safeway 
store; but (4) that she did not know who had done it, could 
not identify Dr. Wolter as the assailant, and had also 
thrown suspicion on a Mt. Rainier man. (Tr. 56, 96.) 
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This testimony was offered, not for the purpose of show¬ 
ing the alleged assault and battery had actually occurred, 
but for the purpose of showing what charges had been 
made by the agents of the defendant, and that those 
charges were false and were known to be false. The Police 
Officer Jefferson testified that these were “supposed” to be 
the facts. (Tr. 51, 60.) 

The testimony was received and acted upon by the trial 
judge as proof that the alleged assault and battery actually 
had been committed. 

The evidence showed that no words and no tone of voice 
had been used bv Dr. Wolter at the Safewav store, or 
could have been heard by Brewer, Ball or Schaeffer inside 
the store. Dr. Wolter testified: 

* * * when she opened the door to let a customer out, 
she at once shut the door without my being able to say 
a word. 

It is quite impossible that any words spoken outside 
i could be heard inside the door, when the door is locked. 

(Tr. 111.) 

On the motion for the directed verdict the plaintiff was 
entitled to have this testimony taken as wholly true, not 
ignored and rejected. 

George Ball, who was the only person other than Dr. 
Wolter present at the time, testified that he “saw the whole 
thing,” and that Mrs. Schaeffer, Mrs. Ball and Mr. Brewer 
were inside the store, the store was closed, and the door 
was locked. (Tr. 123,125,127.) 

Nevertheless, Mrs. Ball informed the Police and the 
District Attorney that she had witnessed the alleged threat. 
Officer Jefferson testified “she was supposed to have wit¬ 
nessed this threat of the doctor there at the store.” (Tr. 57.) 
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Although the Safeway manager and employees not only 
furnished the names of, but also produced, witnesses for 
the Police and the District Attorney to promote the prose¬ 
cution, they did not name or produce Mr. Ball, who was the 
only on-the-scene and only competent witness. The affidavit 
and warrants bear the names as witnesses and complain¬ 
ants, only of J. W. Brewer, Olive M. Schaeffer, Anna M. 
Ball, Lucy Johnson and two Police Officers. Mrs. Ball knew 
that her husband had been a witness to the transaction. 

The fair inference w*as that the information given by 
Brewer, Ball and Schaeffer was false in toto, and that the 
story that any substance had been thrown on Mrs. Schaeffer 
by anyone was equally false. The evidence was sufficient to 
shift the burden to the appellee and to require that it make 
an explanation of the accusation. 

Instead, however, of requiring the appellee to establish 
that the alleged assault and battery had actually occurred, 
the trial judge accepted the opening statement of the 
appellee as proof thereof. In that opening statement, it 
was asserted that 

# • # on Sunday, she (Mrs. Schaeffer) was seated in 
front of her home, off duty, of course, when someone 
came up behind her and threw some ammonia into her 
face, saying “I told you I would get you.” (Tr. 22.) 

In directing the verdict for the company, the trial judge 
said: 

The testimony of the plaintiff further shows that 
shortly after that night someone threw some acid or 
ammonia or other chemical substance into the face of 
Mrs. Schaeffer, and when he did so, he said in a guttural 
voice, which the testimony shows wras similar to that of 
the plaintiff here, “I told you I would get vou;” * * *. 
(Tr. 137.) 

And, again, in the more formal opinion subsequently filed: 

While Mrs. Schaeffer was sitting on her porch, behind 
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some shrubbery on Sunday night, June 27, 1943, three 
days after the threats by the plaintiff, some man threw 
some chemical substance into her face, and as he did so, 
said, “I told you I would get you” in the same guttural 
tone of voice as had been used by the plaintiff when he 
made the threats at the defendant’s store. 

THERE WAS SUBSTANTIAL EVIDENCE TO SHOW 

THAT THE ALLEGED THREAT HAD NOT BEEN 

MADE, AND THAT THE DEPENDANT’S AGENTS 
KNEW IT HAT) hot BEEN MADE. 

The theory upon which the prosecution for the alleged 
threat was based was that the plaintiff had stated that he 
would commit some act of personal violence upon the 
Safeway clerk, and had subsequently executed the threat. 
The sworn complaint of Mrs. Schaeffer stated that Dr. 
Wolter had made 

threats of personal violence against the said Olive M. 
Schaeffer and the said Olive M. Schaeffer is in great 
fear that the said Dr. Frederick F. Wolter will put said 
threats into execution * * *. (Plaintiff’s Exhibit No. 3; 
Tr. 145-146.) 

The same theory was acted upon by the trial judge in 
directing the verdict. Thus, he said— 

the facts here show that they had reasonable cause to 
believe, that this man threatened her in the first place, 
and that he threw the acid or ammonia in the second 
place, and that the two things -were connected, one with 

' the other. In other -words, the threat was made one 
night at 6:30, and the attack made shortly thereafter. 
(Appendix, p. 30.) 

That theory was again stated by the trial judge in the 
more formal opinion overruling a motion for a new trial; 
thus— 

Mrs. Schaeffer as well as J. W. Brewer, had strong 
reason to believe that the plaintiff was the man who 



committed the assault, and they knew that he was the 
man wrho made the threats, for which he was prose¬ 
cuted. The man who made the assault said in a gut¬ 
tural tone of voice like that of the plaintiff, “I told you 
I would get you.” The assault came shortly after the 
threats, and there was no evidence that any other person 
had made threats against Mrs. Schaeffer, or that any 
other person had any gievance against her. (Appendix, 
p. 37.) 

Ambiguous words like those attributed to the appellant, 
do not constitute a threat. 

United States v. Metzdorf, 252 F. 933, 938. 
United States v. French, 243 F. 785, 786. 
Kamenitsky v. Corcoran, 164 N. Y. S. 297, 177 App. 

Div. 605, 
62 Corpus Juris, p. 932. 

The trial judge ignored and gave no effect to at least ten 
important facts. 

Fact No. 1: Mr. Ball, the only witness to the alleged 
threat, said of the prosecution against Dr. Wolter, that it 

should be dropped and forgotten, as it was a disturb¬ 
ance over not much. (Tr. 129.) 

Fact. No. 2: Mrs. Schaeffer turned to mirth and laughter 
the whole conduct of Dr. Wolter at the Safeway store. 
She was not, as twenty-eight days later she pretended under 
oath to be, “in great fear that the said Dr. Frederick F. 
Wolter will put said threats into execution.” (Plaintiff’s 
Exhibit No. 3; Tr. 145-146.) 

Fact No. 3: Dr. Wolter told the police officers long before 
the threat prosecution originated that 

he was angry when he couldn’t get in the store, but 
there was no intent back of it * * *. (Tr. 72.) 

Fact No. 4: Dr. Wolter went to the headquarters of the 
appellee and made a complaint. (Tr. 83, 104.) 

Facts No. 3 and 4 were stated in the opening statement 
for the appellee (Tr. 5), in the testimony of Officer Jeffer¬ 
son (Tr. 44, 54, 55), in the testimony of the plaintiff (Tr. 
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66, 87), and in the testimony of Dorsey Hungerford, an 

employee of the appellee. (Tr. 118.) 

Fact No. 5: Long before the prosecution for threats was 
instituted, the police officers had conducted an investiga¬ 
tion and concluded Dr. Wolter was not implicated. (Tr. 96.) 

Fact. No. 6: Dr. Wolter is an old man, short and slender; 
with no disposition and little physical ability to commit 
personal violence. 

Fact No. 7: The alleged threat was ignored by Brewer, 
Ball and Schaeffer for a long time, and until the District 
Attorney dismissed the assault and battery charge. 

Fact No. 8: No assault and battery had been committed 
on Mrs. Schaeffer, by throwing a burning substance on her 

or otherwise. It was not incumbent on the appellant to 
show that an attack had not occurred. On all of the evidence 
at the close of the appellant’s case, he was entitled to the 
fair inference that the attack had not occurred. 

Fact No. 9: Long before the prosecution for threats was 
instituted, Mrs. Schaeffer had thrown suspicion on another 
person. (Tr. 96.) The Captain of Police said “This woman 
has now thrown suspicion upon a Mount Rainier man, for 
which the District police and the Mount Rainier police are 
making inquiry * * (Tr. 96.) Nevertheless, the trial 
judge in directing the verdict, said that Mrs. Schaeffer 

had strong reason to believe that this (Dr. Wolter) was 
the man that threw the acid. (Tr. 138.) 

And. in the opinion overruling the motion for a new trial, 
that 

there was no evidence that any other person had made 
'threats against Mrs. Schaeffer, or that any other per¬ 
son had any grievance against her. 

Fact No. 10: No tone of voice, guttural or otherwise, had 
been used at the time of the alleged acid attack. The fair 
and legitimate inferences from the evidence at the close of 
appellant’s case, showed that there had been no attack. 
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Hence, also that no words and no tone of voice had been 
used in this fictitious attack. The evidence was conclusive 
that no sound made by the appellant was heard by or known 
to Brewer, Ball or Schaeffer. 

The sound of the plaintiff’s voice is, of course, not re¬ 
corded in the transcript. His pronunciation of the English 
language is with a foreign accent, but the sound is not 

guttural. 

Nevertheless, the trial judge in directing the verdict said 
someone threw acid or ammonia or other chemical 
substance into the face of Mrs. Schaeffer, and when he 
did so, he said in a guttural voice, which the testimony 
shows was similar to that of the plaintiff here “I told 
you I would get you;” * * *. (Tr. 137.) 

And in overruling the motion for a new trial— 
The man who made the assault said in a guttural tone 
of voice like that of the plaintiff, “I told you I would 
get you.” 

THERE WAS SUBSTANTIAL EVIDENCE OF AGENCY 

AND AUTHORITY TO BIND THE APPELLEE. 

Both prosecutions of Dr. Wolter arose out of at least four 
facts: (1) the effort of Dr. Wolter to engage in a business 
transaction with the Safeway Stores; (2) the conduct of 
the manager and the clerk in refusing him admission to the 
store, pursuant to the rules and regulations of the company; 
(3) the offensive conduct of the clerk in openly laughing at 
his disappointment; and (4) the action of Dr. Wolter in 

making a complaint to the company. 

An official of the Safeway Stores, who appeared in re¬ 
sponse to a subpoena served upon the corporation, testified 
as to the authority of Mr. Brewer, the manager, and Mrs. 
Ball and Mrs. Schaeffer, the clerks. As to Mr. Brewer, the 
official testified that he had “complete charge” of the store. 

(Tr. 39.) 
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Again, that Mr. Brewer 
is the man who is responsible for the store’s transac¬ 
tions. (Tr. 41.) 
Mr. Brewer is absolutely in charge of the store and 
personally responsible for its operation. (Tr. 48.) 
Absolute authority, even to cashing checks, or anything 
else. He can say yes or no. (Tr. 48.) 

As to Mrs. Ball and Mrs. Schaeffer, the official testified 
that Mr. Brewer has charge of the employees, that Brewer 
“delegates certain authority to the other employees” (Tr. 
4S); that both ladies had authority “to make the transac¬ 
tions” in the store. (Tr. 39.) 

This evidence alone was sufficient to show that in exclud¬ 
ing the company’s customer and then laughing at his dis¬ 
appointment, Mrs. Schaeffer was acting as the agent of the 
company. Mr. Brewer immediately approved her action, 
by coming out of the store and making the same refusal to 
Dr. Wolter. 

Despite this evidence of the authority of Mrs. Schaeffer, 
the trial judge concluded that she was merely 

a checker for the defendant corporation, whose duty it 
was to check out the customers, and who had no other 
authority than to make the sale, ring the sale on the 
cash register, and make change. (Appendix, p. 34.) 

The fact that no action was taken against Dr. Wolter 
until after he had made complaint at the Safeway head¬ 
quarters, and then immediately, is sufficient to justify the 
inference, to which appellant was entitled, that the Safeway 
company knew of, sponsored and approved the acts of its 
agents in prosecuting Dr. Wolter. 

Instead, however, of giving the appellant the benefit of 
this inference, the trial judge ASSUMED that the company 
was an entirely disinterested stranger in the matter. Thus, 
in the opinion on the motion for a new trial, he said: 

* * * it may be assumed from the record, that Mrs. 

Schaeffer reported the assault to the Police Department 
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on the night of the assault, and that the prosecution 
was instituted the following morning upon her com¬ 
plaint. • • • When Mrs. Schaeffer made complaint 
about the assault upon her by the plaintiff, she was not 
acting within the scope of her authority, or in the 
course of her employment as a servant of the defendant 
corporation. 

There was no basis for this assumption except the asser¬ 
tion in the opening statement for the company that 

none of the Sanitary [Safeway] grocery people knew 
anything about it, and knew nothing about her report¬ 
ing anything to the police, and did not know that she 
was coming to the police court. (Tr. 23.) 

The evidence showed that although Brewer, the Safeway 
manager, had not witnessed the alleged threat or the al¬ 
leged attack, he appeared in a leading role at every stage 
of the prosecution. Brewer was present at the District 
Attorney’s office and gave information based on the pre¬ 
tense that he had witnessed both of the alleged crimes. (Tr. 
54, 58, 60, 61, 70.) Brewer, Ball and Schaeffer were in the 
Police Court ready to testify as witnesses when the attack 
case was called and dismissed. (Tr. 93.) They testified 
against Dr. Wolter when the threat charge was tried. (Tr. 
100,101,112,113.) 

THE RULE BY WHICH THE TRIAL JUDGE TESTED 

THE SUFFICIENCY OF THE EVIDENCE WAS 

ERRONEOUS AND HARMFUL TO THE APPEL¬ 

LANT. 

In the opinion directing the verdict, the trial judge said: 
I think there was reasonable cause for this prosecution 
and probable cause for this prosecution. The plaintiff 
has proved that to my satisfaction, beyond a reasonable 
doubt, and the duty is upon him to prove that it lacked 
probable cause by THE GREATER WEIGHT or THE 
PREPONDERANCE OF THE EVIDENCE. (Tr. 
139.) 
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This obvionslv erroneous statement is omitted from the 
w 

more formal opinion overruling the motion for a new trial, 
prepared and filed a month later. But even in that opinion, 
the correct test for a directed verdict was not applied. 

The rule as to the greater weight or the preponderance of 
the evidence, applies only when all of the evidence, of both 
plaintiff and defendant, has been completed, and the court 
and jury have before them the whole case. Even in that 
case, the rule is one for application by the jury. 

The correct rule was less onerous to the appellant, as 
stated by this Court in Catholic University v. W aggaman, 

32 App. D. C. 307: 

The courts of review in this country are applying 
with increasing strictness the rules limiting the right 
of the trial judge to invade the province of the jury. 
This court, in the case of Glaria v. Washington South¬ 
ern R. Co., 30 App. D. C. 559, said: “ A motion to direct 
a verdict is an admission of every fact in evidence, and 
of every inference reasonably deducible therefrom. And 
the motion can be granted only when but one reasonable 
view can be taken of the evidence and the conclusions 
therefrom, and that view is utterly opposed to the 
plaintiff’s right to recover the case.” The rule more 
generally followed is that “it is only where all reason¬ 
able men can draw but one inference from the undis¬ 
puted facts that the question to be determined is one 
of law for the court.” These narrow restrictions apply 
where the court has before it the whole case. Even 
less latitude is allowed where the jury are peremptorily 
instructed at the conclusion of the plaintiff’s affirmative 
case than where such an instruction is given when all 
the evidence of the parties is before the court, (p. 320- 
321.) 

Adams v. Washington and Georgetown Railroad Co., 9 
App. D. C. 26. 

It is the province of the jury to determine the cred¬ 
ibility of the witnesses and the weight of the evidence 
under proper directions in respect to the principles of 
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law applicable thereto. As the court is never justified 
in directing a verdict except in cases where, conceding 
the credibility of the witnesses and giving full effect 
to every legitimate inference that may be deduced from 
their testimony, it is nevertheless plain that the party 
has not made out a case sufficient in law to entitle him 
to a verdict and judgment thereon. Stated in many 
different ways, this, we think, is substantially the doc¬ 
trine of the adjudged cases that control in this juris¬ 
diction. (pp. 30-31.) 

THE TRIAL JUDGE IGNORED THE FACT THAT 
PROBABLE CAUSE IS A NEGATIVE ISSUE 
CONCERNING FACTS WHICH, AS HERE, ARE 
PECULIARLY WITHIN THE KNOWLEDGE AND 
CONTROL OF THE APPELLEE AND OF WIT¬ 
NESSES HOSTILE TO THE APPELLANT, AND 
THEREBY LAID AN ERRONEOUS AND WELL- 
NIGH IMPOSSIBLE BURDEN OF PROOF UPON 
THE APPELLANT. 

Brown v. Self ridge, 224 U. S. 189; 34 App. D. C. 242. 

While it is true that the want of probable cause is 
required to be shown by the plaintiff, and the burden 
of proof is upon her in this respect, such proof must 
necessarily be of a negative character, and concerning 
facts which are principally within the knowledge of the 
defendant. The motives and circumstances which in¬ 
duced him to enter upon the prosecution are best known 
to himself. This being true, the plaintiff could hardly 
be expected to furnish full proof upon the matter. She 
is only required to adduce such testimony as, in the 
absence of proof by the defendant to the contrary, 
would afford grounds for presuming that the allegation 
in this respect is true. 1 Greenl. Ev. Sec. 78. In other 
words, the plaintiff was only obliged to adduce such 
proof, by circumstances or otherwise as are affirma¬ 
tively within her control, and which she might fairly 
be expected to be able to produce. As Mr. Justice 
Clifford put it, in Wheeler v. Nesbitt, supra, the plaintiff 
must prove this part of the case “affirmatively, by cir¬ 
cumstances or otherwise, as he may be able.” 
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Catholic University v. Waggaman, 32 App. D. C. 307. 

i While we recognize the rule that it is incumbent upon 
the plaintiff to establish a prima facie case by affirma¬ 
tive evidence before the defendant can be put upon his 
proof, yet, where the plaintiff has established a state 
of facts from which the jury can draw reasonable in¬ 
ferences tending to sustain the contention of the plain¬ 
tiff, it is in error for the court to dispense with the 
services of the jury. Especially is this true where the 
evidence of the defendant must, of necessity be such as 
to illuminate the issues and assist the jury in arriving 
at a proper and just verdict. 

IN DIRECTING THE VERDICT THE TRIAL JUDGE 

GAVE NO EFFECT TO MATERIAL FACTS AND 

INFERENCES. 

1. The evidence showed that the appellee and its agents 
made no investigation, or that if they had they concealed 
information which showed there was no probable cause. No 
effect was given to that fact and the inferences therefrom. 

It was the duty of the defendant to make some investiga¬ 
tion or examination. 

Reby v. Whalen, 179 A. 879. 

The facts developed at the trial, with respect to the 
unsubstantial and indefinite character of the reports 
upon which the information for the warrant was based, 
could have been readily ascertained by appellant from 
his subordinates before he obtained, and authorized the 
service of, the warrant. Clearly, neither a trial court 
nor this court would be warranted in declaring, as a 
matter of law, that one who had, or by the exercise of 
reasonable care might have obtained, knowledge of the 
Prague and indefinite nature of his subordinates’ infor¬ 
mation, was acting as “an ordinarily prudent man” 
would act under like circumstances when he appeared 
before the alderman and swore out the search warrant. 
That phase of the case was necessarily for the jury. 
Nor was the appellant relieved from his duty to exer- 
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cise reasonable caution because he received the infor¬ 
mation from another, (p. 881.) 

Coleman v. Heurich, 2 Mackey 189. 

The question properly for Heurich’s decision before 
he sued out the warrant, was whether there existed, to 
his apprehension, after due examination, reasonable 
ground of suspicion, founded upon the facts and cir¬ 
cumstances, to justify him as a cautious man in handing 
over the suspected person to the public authorities, (p. 
208.) 

2. The evidence showed that long before any prosecution 
originated, the appellant by word and act had explained 
and shown that the alleged threat had an entirely innocent 
character. No effect was given to that fact and the infer¬ 
ences therefrom. 

Mt. Vernon Co. v. McKenney, 46 App. D. C. 99. 

On the one hand, it was the duty of the plaintiff to 
explain the situation so that the officer might not misin¬ 
terpret his conduct; on the other hand, it w’as the duty 
of the officer to exercise reasonable patience and listen 
to his explanation, and not take it for granted that he 
was violating the law. Which was to blame when judged 
by those rules and those tests? There is a conflict in 
the evidence there as to what went on, but there is 
where the line runs. Those are the duties respectively, 
and you must determine the fact so far as you can, 
from the testimony, in order to determine whether or 
not there was a breach of those duties on the one hand 
or on the other, (p. 111.) 

3. The evidence showed that at the time the prosecutions 
were commenced, the complaining parties knew that no 
assault and battery or threats of violence had been made. 
No effect was given to that fact and the inferences there¬ 
from. 

Spitzer v. Friedlander, 14 App. D. C. 556. 

The facts and circumstances that prompted the ac¬ 
tion of the defendant are necessarily to be considered 
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as of the time when that action was taken, and the 
deduction of inferences therefrom must not be influ¬ 
enced by the subsequent acquittal of the plaintiff, or 
the establishment of his innocence of the charge then 
made. The question is, what belief the facts then 
known to the prosecutor, with the surrounding circum¬ 
stances, would reasonably have created in the mind of 
an ordinarily cautious person, in respect of the prob¬ 
able guilt of the accused. 

4. The evidence showed that a full and fair statement of 
the facts had been -withheld from the District Attorney. The 
trial judge gave no effect to that fact and the inferences 
therefrom. 

Coleman v. Heurich, 2 Mackev 189. 

Although a party may defend himself in this form of 
action by proof that before he took steps to procure 
the arrest he consulted with counsel learned in the law, 
and laid before him a full and fair statement of the 
facts, as they were then known to him, and sued out 
the warrant under his advice, yet the authorities show 
no case where a similar exoneration has been allowed 
because the party acted under the advice of a magis¬ 
trate officer or other layman, (pp. 191-192.) 

Chapman et al. v. Anderson, 3 F. (2d) 336. 

In most instances the courts have held, in malicious 
prosecution actions brought upon criminal prosecu¬ 
tions, that where the prosecutor stated all the material 
facts to the attorney charged with the responsibility 
of determining criminal liability, and he is by the attor¬ 
ney advised to prosecute, that probable cause exists, 
and the action from malicious prosecution cannot be 
maintained, (p. 340.) 

5. There was evidence to show that Brewer, Ball and 
Schaeffer were acting as the agents and for the purposes 
of the Appellee. 

On the question of agency and authority, the Appellant 
was entitled to the rule with regard to sufficiency of the 
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evidence which applies on a motion for a directed verdict. 
The application of the rule with regard to the greater 
weight and preponderance of the evidence failed to give 
effect to facts and inferences therefrom showm by the 
evidence, and was erroneous and harmful. 2 Corpus Juris, 

p. 968, Sec. 737. 

The trial judge gave no effect to the fact, or inferences 
from the fact, that one of the alleged offenses occurred at 
the Appellee’s place of business, that these offenses were 
connected with its business, that Appellee had knowledge 
of the incident, that Brewer had absolute authority from 
the Appellee, and that he actively promoted and assisted in 
both prosecutions. 

Instead, the trial judge inferred the lack of agency en¬ 
tirely from an assumed fact tliai an assault and battery 
had been made upon one of the employees and away from 
the Appellee’s place of business. 

United Cigar Stores Co. v. Young, 36 App. D. C. 390. 

The corporation can be held responsible for acts 
wdrich are not strictly within the corporate powers, but 
which wTere assumed to be performed for the corpora¬ 
tion and by the corporate agents who were competent 
to employ the corporate powers actually exercised. 
There need be no written authority under seal, nor 
vote of the corporation constituting the agency or au¬ 
thorizing the act. But, in the absence of evidence of 
this nature, there must be evidence of some facts from 
which the authority of the agent to act upon or in 
relation to the subject-matter involved may be fairly 
and legitimately inferred by the court or jury,” citing 
cases. 

Pennsylvania Mining Co. v. Jarnigan, 222 Fed. 889; CCA 

8. 
At the conclusion of all the evidence, defendant moved 
for a directed verdict. * * * There was evidence tending 
to support the claim of the company that the assault 
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was personal, and not made for the purpose of protect¬ 
ing the company’s property. On the other hand, there 
was evidence and circumstances tending to support the 
claim of the plaintiff. This issue was submitted to the 
jury in a charge of which the defendant has no cause 
of complaint. If the guards acted within the general 
scope of their authority, the company is responsible 
for what they did, although they acted wantonly. * * • 
When the evidence and circumstances are open to con¬ 
flicting inferences, the question whether the acts were 
Within the scope of the agent’s authority is for the jury, 
(p. 891.) 

Respectfully submitted, 

F. Regis Noel, 
National Savings & Trust Building, 

Russell Hardy, 
1625 K Street, N. W., 

Attorneys for Appellant. 
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APPENDIX. 

IN THE 

TUxtiUb States (Harnt of Appeals 

for tijr Siatrirt of (Mambta 

CIVIL ACTION NO. 22694. 

COMPLAINT. 

(Filed January 11, 1944. 

IN THE 

Uniteii States (Eaart n! Appeals 

fnr the listrirt of (Enlumbta 

CIVIL ACTION NO. 22694. 

FREDERIC F. WOLTER, 3244 Walnut Street, N. E., 

Washington, D. C., Plaintiff, 

vs. 

SAFEWAY STORES, INC., a Body Corporate, 1845 4th 

Street, N. E., Washington, D. C., Defendant. 

COMPLAINT FOR DAMAGES FOR FALSE ARREST, 
DETENTION, MALICIOUS PROSECUTION AND 
SLANDER. 
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1. Jurisdiction of the District Court of the United States 
for the District of Columbia in this cause is based on the 
Code of Laws for the Distric of Columbiat and the Federal 
Rules of Civil Practice and Procedure in force in the 
District of Columbia. 

2. The complaint of Frederic F. Wolter, plaintiff, against 
the Safeway Stores, Inc., defendant, respectfully shows to 
the Court as follows: On the 28th day of June, 1943, the 
plaintiff, Frederic F. Wolter, was, and still is, a naturalized 
citizen of the United States of America, of the age of, to 
wdt, sixty-nine, and enjoyed a good reputation among all 
his associates and the residents of the District of Columbia, 
generally, and elsewhere, had never been accused of any 
crime or misdemeanor, arrested or detained by the policing 
officers of the District of Columbia Government or any 
other Government and, on said 28th day of June, 1943, 
upon the complaint, at the instance of and upon the false 
information furnished by the defendant, Safeway Stores, 
Inc., by and through its agent and employee or its agents 
and employees, the plaintiff was arrested by certain police 
officers of the District of Columbia, forcefully removed 
from his residence and conducted in custody by said certain 
police officers to a certain police precinct station in the 
District of Columbia, where he was booked on an alleged 
charge of assault, thence, also, in said custody, conducted 
to police headquarters, in the City of Washington, District 
of Columbia, where his fingerprints were taken and regis¬ 
tered, thence conducted back to said pTecinct station where 
he was charged with personal assault, collateral of $100.00 
required for his release, which said Frederic F. Wolter 
posted, and he was thereupon released to appear in the 
Police Court Branch of the Municipal Court for the District 
of Columbia and answer to said false charge of assault, 
was prosecuted in said Police Court Branch in a certain 
case known as United States vs. Dr. Frederic F. Wolter, 
No. 429,201 on the docket of said Court, that certain agent, 
employee, agents and employees of the defendant falsely 
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swore to the complaint in said cause and appeared as 
complaining witnesses against the said defendant, as well 
as did a certain police officer or officers who was maliciously 
misinformed by said agent and employees of plaintiff as to 
the facts which were the basis of said assault charge; and 
that, notwithstanding all of the foregoing, when the said 
case was called for trial in said Police Court Branch, said 
complaint was nolle prossed by the prosecuting attorney for 
the United States, in open Court, and by the said Court was 
dismissed, and plaintiff says that he was grievously em- 
barassed, humiliated, physically and nervously injured, 
slandered and his reputation in the community tarnished 
and damaged by reason of the aforementioned action of the 
defendant, through its employee, employees, and agent or 
agents, falsely, maliciously and wrongly inflicted upon the 
plaintiff. Wherefore, the plaintiff demands judgment 
against the defendant as actual and exemplary damage for 
false arrest, detention, imprisonment, malicious prosecu¬ 
tion and slander, in the sum of Twenty Five Thousand 
Dollars ($25,000.00), and costs. 

3. The complaint of Frederic F. Wolter, plaintiff, against 
the Safeway Stores, Inc., defendant, respectfully shows to 
the Court as follows: On the 29th day of June, 1943, the 
plaintiff, Frederic F. Wolter, was, and still is, a naturalized 
citizen of the United States of America, of the age of, to 
wit, sixty-nine years, and enjoyed a good reputation among 
all his associates and the residents of the District of Co¬ 
lumbia, generally, and elsewhere, had never been accused 
of any crime oi* misdemeanor, arrested or detained by the 
policing officers of the District of Columbia Government 
or any other Government and, on said 29th day of June, 
1943, upon the complaint, at the instance of and upon the 
false information furnished by the defendant, Safeway 
Stores, Inc., by and through its agent and employee or its 
agents or employees, the plaintiff was arrested by certain 
police officers of the District of Columbia, forcefully re¬ 
moved from his residence and conducted in custody by said 
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certain police officers to a certain police precinct station in 
the District of Columbia, where he was booked on an 
alleged charge of threats, thence he was released to appear 
in the Police Court Branch of the Municipal Court for the 
District of Columbia and answer said false charge of mak¬ 
ing threats; that said false charge of making threats was 
prosecuted in said Police Court Branch in a certain case 
known as United States vs. Frederic F. Walter, No. 429,617 
on the docket of said Court, that notwithstanding all the 
foregoing when the said case was called for trial in said 
Police Court Branch, said complaint w^as dismissed and 
discharged (not guilty) by the Judge holding said Court 
after Jhe witnesses produced by and on behalf of the com¬ 
plainant, as aforesaid, had been heard, and plaintiff says 
that he was grievously embarrassed, humiliated, physically 
and nervously injured, slandered and his reputation in the 
community tarnished and damaged by reason of the afore¬ 
mentioned action of the defendant, through its employee, 
employees, agent and agents, falsely, maliciously and 
wrongly inflicted upon the plaintiff. Wherefore, the plaintiff 
demands judgment against the defendant as actual and 
exemplary damages for false arrest, detention, imprison¬ 
ment, malicious prosecution and slander, the sum of Twenty 
Five Thousand Dollars ($25,000.00), and costs. 

F. Regis Noel, 

Attorney for Frederic F. Wolter, Plaintiff. 

306 National Savings and Trust Building. 
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ANSWER. 

(Filed February 1,1944.) 

ANSWER TO COMPLAINT FOR DAMAGES FOR FALSE 

ARREST, ETC. 

FIRST DEFENSE. 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE. 

Defendant admits the allegations of paragraph one of the 
complaint. Answering the allegations of paragraph two 
it says that it has no knowledge or information sufficient 
to form a belief, as to the citizenship of the plaintiff, his 
reputation, or past record, and it denies all the other alle¬ 
gations of said paragraph two which are not herein spe¬ 
cifically admitted. Answering the allegations of paragraph 
three of the complaint it says it has no knowledge or infor¬ 
mation sufficient to form a belief as to the reputation, asso¬ 
ciates and past record of the plaintiff, and it denies all the 
other allegations of said paragraph three which are not 
herein specifically admitted. 

Henry I. Quinn, 

Attorney for Defendant, 

637 Woodward Bldg., 

735 15th St., N. W., City. 
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VERDICT AND JUDGMENT. 

(Filed Noevmber 22, 1945.) 

This cause having come on for hearing on the 21st day 
of March, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 

John R. Meloy 
Alice C. Hutson 
Edward B. Fristow 
Eugene E. Biller 
William Donerson 
Verona D. Rouse 

Geraldine B. Haley 
Donn B. Thomas 
Charles B. Baylor 
Ambrose F. Norris 
Robert W. Ttris 
Frank C. Jaunich 

wild, after having been duly sworn to well and truly try 
the issues between Frederic F. Wolter, plaintiff and Safe¬ 
way Stores, Inc., a corporation, defendant and after this 
cause is heard and given to the jury in charge, they upon 
tlielr oath say this 22nd day of March, 1945, that they find 
for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Charles E. Stewart, Cleric, 

By Wm. Pace, jr.. Deputy Cleric. 

By direction of 

Justice C. C. Wyche. 
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STATEMENT AND OPINION OF THE COURT 
DIRECTING A VERDICT. 

(Filed March 22, 1945.) 

OPINION OF THE COURT. 

The Court (Wyche, J.): In this case, the defendant, at 
the close of testimony for the plaintiff, moves for a directed 
verdict for the defendant, on the ground that the plaintiff 
has failed to make out a case by his testimony. This is an 
action for what is known in the law as malicious prosecu¬ 
tion. Before one can recover in such an action, there are 
six requirements that must be met, and they must all be met. 

The first is the commencement or the continuance of an 
original criminal proceeding. 

The second is its legal causation by the present defendant 
against plaintiff who was the defendant in the original 
proceedings. 

The third is its bona fide termination in favor of the 
present plaintiff. 

The fourth is the absence of probable cause for such 
proceedings. 

The fifth is the presence of malice therein; and 

The sixth is damage conforming to legal standards re¬ 
sulting to the plaintiff. 

In this case, the testimony of the plaintiff shows, by all 
of the plaintiff’s witnesses, except the plaintiff himself, 
that at about 6:30 p. m. on the day named in the complaint, 
the plaintiff went to defendant’s door to purchase a quart 
of milk. The store was locked, when one of the girls in the 
store, Mrs. Scheaffer, let some customers who were already 
in the store at the time the door was closed come out of the 
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door, as she did so the plaintiff in this case tried to enter 
the store, and Mrs. Schaeffer prevented him from doing so, 
and closed the door again. 

The plaintiff himself testified that he shook his fist at her, 
and the way he shook his fist on the witness stand, when 
he demonstrated it, showed to the court that it was in a 
threatening manner. 

The other witnesses for the plaintiff testified that when 
he shook his fist in a threatening manner, he said “I will 
get you for this” or words to that effect. 

The testimony of the plaintiff further shows that shortly 
after that night someone threw some acid or ammonia or 
other chemical substance into the face of Mrs. Schaeffer, 
and when he did so, he said in a guttural voice, which the 
testimony shows was similar to that of the plaintiff here 
“I told you I would get you”; after which Mrs. Schaeffer, 
accompanied by Mr. Brewer, the manager of the store, and 
another witness, went to the prosecuting attorney, and told 
him of the facts that I have just related, and the prosecuting 
attorney or the District Attorney advised prosecution in a 
court of competent jurisdiction for assault. Later, the 
District Attorney concluded that he could not make that 
case, since Mrs. Schaeffer could not positively identify 
the plaintiff as the one who threw the acid or the other 
chemical substance, and nolle pressed the case. 

lie then entered another prosecution for threats, which 
I presume is a violation of some ordinance of the District 
of Columbia. 

That case came on for trial and the defendant was 
acquitted by a jury. 

It is my opinion that the plaintiff has failed to show that 
the prosecution was instigated by the defendant corpora¬ 
tion. The testimony shows that while the manager went to 
the District Attorney and told him what he knew about it, 
the question was left entirely with the District Attorney; 
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but even if the plaintiff has proved that the prosecution 
was instigated by the defendant corporation through its 
manager, it is my opinion that the plaintiff has failed in 
one of the essentials to make out a case, and that is that 
he has failed to prove the absence of probable cause for 
the criminal prosecution. 

It is the opinion of the court that even if the corporation 
did instigate the prosecution, that it had probable cause 
and had strong cause under the facts as related by the 
plaintiff’s own witnesses. It had strong reason to believe, 
quoting Mrs. Schaeffer, who said she had strong reason 
to believe that this was the man that threw the acid. That, 
in the mind of the prosecutor, was reasonable cause to 
believe, and the facts here show that they had reasonable 
cause to believe, that this man threatened her in the first 
place, and that he threw the acid or ammonia in the second 
place, and that the two things were connected, one with 
the other. In other words, the threat was made one night 
at 6:30, and the attack made shortly thereafter. 

On all the facts and circumstances in this case, it is my 
opinion that the plaintiff has failed to make out one of the 
particulars. I think there was reasonable cause for this 
prosecution and probable cause for this prosecution. The 
plaintiff has proved that to my satisfaction, beyond a 
reasonable doubt, and the duty is upon him to prove that it 
lacked probable cause by the greater weight or the pre¬ 
ponderance of the evidence. 

For that reason, the motion for a directed verdict for 
the defendant is granted, and an exception is allowed the 
plaintiff. 

Your practice is to have jury render the verdict? 

Mr. Quinn: Yes, your Honor. 

The Court: Members of the jury, I direct you to find a 
verdict for the defendant in this case. By direction of the 
Court, you will find a verdict for the defendant. 

So say each and all of you. 
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MOTION FOE NEW TRIAL 

Now comes the plaintiff, by his attorneys, F. Regis Noel 
and Russell Hardy, and respectfully moves the Court to 
grant a new trial in the above entitled cause, and as grounds 
for said motion, states as follows: 

1. The Court erred in granting the defendant’s motion 
for a directed verdict. 

2. The Court erred in stating the law in force in the 
District of Columbia during its instruction to the jury to 
return the verdict for the defendant. 

3. The Court erred in stating the facts in evidence before 
it in directing the verdict aforesaid. 

And for such other matters as may be urged in the hear¬ 
ing of said motion. 
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OPINION ON MOTION FOR NEW TRIAL. 

(Filed April 23, 1945.) 

This is an action for damages for malicious criminal 
prosecution. At the close of the testimony for the plaintiff 
I granted defendant’s motion for a directed verdict. Rule 
50(a), Rules of Civil Procedure. The plaintiff now moves 
for a new trial on the ground that the court erred “in 
stating the law in force in the District of Columbia” and in 
stating the facts in evidence in directing a verdict for the 
defendant. 

The relevant testimony submitted on behalf of the plain¬ 
tiff proves, in substance, that shortly after 6:30 o’clock 
p. m., (defendant’s closing time) on the 24th day of June, 
1943, the plaintiff came to defendant’s store to purchase 
some milk, and found the door of the store closed and 
locked. As one of the employees, Mrs. Olive M. Schaeffer, 
a checker, opened the door to let out some customers, who 
were in the store at the time the door was locked, the 
plaintiff tried to enter the store, and Mrs. Schaeffer told 
him the store was closed, but the plaintiff tried to force his 
way in when Mrs. Schaeffer prevented him from doing so 
by closing and locking the door. When Mrs. Schaeffer 
refused to let him in the store, the plaintiff shook his fist 
at her in a threatening manner, and said to her, “I will get 
you for this”, or words to that effect. However, the 
plaintiff himself testified that when Mrs. Schaeffer refused 
to let him in the store he banged on the door, and she 
jeered and laughed at him, and he shook his fist at her, 
demonstrating a threatening manner on the witness-stand. 
But a police officer, sworn in behalf of the plaintiff, testified 
that the plaintiff told him that he was angry when he could 
not get into the store, and that he had said to Mrs. 
Schaeffer, “I will get you for this”, but that he did not 
intend to do her any bodily harm, that he meant to go to 
the office about it and “get her down there”. 
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While Mrs. Schaeffer was sitting on her porch, behind 
some shrubbery on Sunday night, June 27,1943, three days 
after the threats by the plaintiff, some man threw some 
chemical substance into her face, and as he did so, said, 
“I told you I would get you’’ in the same guttural tone of 
voice as had been used by the plaintiff wffien he made the 
threats at the defendant’s store. Her glasses protected 
her eyes, but her face was badly burned, and she could 
make no further identification of the man who made the 

assault. 

'The following morning, on the 28th day of June, 1943, 
upon the affidavit of Mrs. Schaeffer, a warrant was issued 
for the arrest of the plaintiff. The names of Olive M. 
Schaeffer, J. W. Brewer and Anna Ball, were indorsed on 
the back of the warrant as witnesses. J. W. Brewer was 
manager of defendant’s store, and Anna Ball was a checker 
for the defendant. The warrant appears to have been 
served by John A. Stewart, M. P., at 8:30 p. m. on June 
28, 1943, at which time the plaintiff was taken to Police 
Station, and released shortly thereafter upon a $100.00 
cash bond. On the 29th day of June, 1943, upon the oath 
of Mrs. Schaeffer, the District Attorney filed an information 
charging the plaintiff with an assault upon her. The names 
of Qlive M. Schaeffer, J. W. Brewer, Anna Ball and John 
A. Stew’art, M. P., were indorsed on the back of the in¬ 
formation as witnesses. The case was set for trial on 
June 29, 1943, and continue duntil July 19, 1943, and on 
that date Mrs. Schaeffer, J. W. Brewer and Anna Ball 
were notified to appear at the District Attorney’s office 
as witnesses for the prosecution in the trial of the assault 
charge. These witnesses related the foregoing facts to 
the District Attorney, each witness telling what he knew 
about the facts in the case, after which the District Attor¬ 
ney .concluded to nolle pros the assault charge against the 
plaiptiff because Mrs. Schaeffer could not positively iden¬ 
tify the plaintiff as the man who threw the chemical 
substance into her face, and then advised Mrs. Schaeffer 
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plaintiff for threats. The District Attorney then entered 
the following indorsement on the back of the information 
charging assault: “Nolle Pros: This case lacks sufficient 
evidence. There is a threats charge to be filed. July 19, 
1943, Jos. F. Lawless, Asst. U. S. Atty.” 

On the same day, the 19th day of July, 1943, on the oath of 
Olive M. Schaeffer, the District Attorney filed an informa¬ 
tion charging the plaintiff with unlawfully making threats 
against Mrs. Schaeffer. The names of Olive M. Schaeffer, 
Lucy Johnson, Ernest P. Jefferson, M. P., Anna M. Ball 
and J. W. Brewer, were indorsed on the back of the infor¬ 
mation as witnesses. When this information was filed the 
plaintiff was released on his own recognizance in the 
custody of an attorney appointed for him by the court. 
The case duly came on for trial, and the defendant was 
acquitted by a jury. 

To support an action for malicious criminal prosecution, 
the plaintiff must allege and prove, (1) the commencement 
or continuance of a criminal prosecution against the plain¬ 
tiff; (2) that the defendant was the prosecutor or instigator 
of the prosecution; (3) that the prosecution was dismissed; 
or terminated in the plaintiff’s acquittal; (4) that the 
charge preferred against the plaintiff was unfounded, and 
that it was made without reasonable or probable cause; 
(5) that the defendant in making or instigating the prose¬ 
cution was actuated by malice; (6) that damages, conform¬ 
ing to legal standards, resulted to the plaintiff. The 
failure to prove any one of the foregoing essentials is fatal. 
Wheeler v. Nesbitt, 65 U. S. 544; Chapman v. Anderson, 3 
F. (2d) 336, 55 App. D. C. 165; 38 Corpus Juris 336. 

If the foregoing requisites exist therefor, an action for 
malicious prosecution will lie against a corporation, with¬ 
out showing that such acts of its officers or agents were 
ordered by it, or that such authority was expressly con¬ 
ferred upon them, but where the agent or servant insti- 
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luting a malicious prosecution is not at the time acting 
within the scope of his authority, or in the course of his 
employment, the corporation will not be liable. 

The record discloses that the prosecution for assault was 
instituted upon the oath of Mrs. Schaeffer, a checker in the 
defendant’s store, and it may be assumed from the record, 
that Mrs. Schaeffer reported the assault to the Police 
Department on the night of the assault, and that the 
prosecution was instituted the following morning upon her 
coihplaint. Mrs. Schaeffer, the complaining witness in 
the prosecution for the assault, was a checker for the 
defendant corporation, whose duty it was to check out the 
customers, and who had no other authority than to make 
the sale, ring the sale on the cash register, and make 
change. When Mrs. Schaeffer made complaint about the 
assault upon her by the plaintiff, she was not acting within 
the scope of her authority, or in the course o fher employ¬ 
ment as a servant of the defendant corporation. She was 
acting in her own behalf, concerning a personal assault 
upon her at her residence, at a time when she was not in 
the performance of any duties as a servant of the defendant 
corporation. « 

When the witnesses, Mrs. Schaeffer, Mrs. Ball and Mr. 
Brewer, appeared to testify upon the assault charge, they 
told the District Attorney what they knew about the case. 
Because Mrs. Schaeffer could not positively identify the 
plaintiff as the man who made the assault upon her, the 
District Attorney nolle prossed the case for assault, and 
advised Mrs. Schaeffer to enter prosecution for threats, 
which was done upon her oath. Mrs. Schaeffer and J. W. 
Brewer testified as witnesses for the prosecution in the 
threats case. 

Mere passive knowledge, or acquiescence or consent in 
the acts of another person, is not sufficient to impose 
liability for malicious prosecution. There must be some 
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affirmative action that the defendant instituted or caused 
the prosecution to be institued. No liabiliy attaches solely 
by reason of testifying as a witness for the prosecution, 
or by reason of the fact that one’s name is indorsed as a 
witness on an indictment or information. There is no 
testimony in this case to prove that any servant or agent 
of the defendant corporation, acting within the scope of his 
or her authority, or in the course of his or her employment, 
instituted, or caused to be instituted, or advised, counseled 
or encouraged, or was instrumental in any way in institut¬ 
ing the prosecutions in this case. 

For the foregoing reasons, it is my opinion that the 
plaintiff has failed to prove that the defendant corporation 
instituted, or caused to be instituted, the prosecutions for 
assault, or for threats. 

I directed a verdict for the defendant upon the further 
ground that the plaintiff failed to prove that there was 
no probable cause for the prosecutions. 

Want of reasonable and probable cause is as much an 
element in the action for a malicious criminal prosecution 
as the evil motive which prompts the prosecutor to make 
the accusation; and though the averment is a negative one 
in its form and character, it is nevertheless a material and 
essential element of the action, and must be proved by the 
plaintiff by some affirmative evidence. Wheeler v. Nesbitt, 

supra. 

If there was probable cause for the prosecution, an action 
will not lie, although the party who procured the indictment 
was actuated by malice. The want of probable cause for 
the prosecution cannot be inferred from established malice. 
Dinsman v. Wilkes, 53 U. S. 390; Spitzer v. Friedlander, 

14 App. D. C. 556; Chapman v. Anderson, supra. 

Probable cause has been defined to be: A reasonable 
cause to believe that the plaintiff was guilty, based on 
facts and circumstances sufficient in themselves to induce 



38 

such belief in an ordinary person. Spitzer v. Friedlander, 

supra; Mark v. Rich, 43 App. D. C. 182; Mt. Vernon & 

Marshall Hall Steamboat Co. v. McKcnney, 46 App. D. C. 
99, cert, denied 37 S. Ct. 480, 243 U. S. 655, 61 L. Ed. 948; 
Ambs v. Atchison, T. <£' S. F. Ry. Co., 114 F. 317; a reason¬ 
able ground of suspicion supported by circumstances suf¬ 
ficiently strong in themselves to warrant a cautious man in 
the belief that the party is guilty of the offense with which 
he is charged; or such a state of facts as would lead a 
man of ordinary caution to believe, or to entertain an 
honest or strong suspicion that the person is guilty. 
Stacey v. Emery, 97 U. S. 642, at page 645; the existence of 
such facts and circumstances as \vould excite the belief in 
a reasonable mind, acting on the facts within the knowledge 
of the prosecutor, that the person charged was guilty of 
the crime for which he was prosecuted. Wheeler v. Nesbitt, 

supra. 

If the existence of facts from which probable cause, or 
want thereof, is to be determined, is in dispute, or depends 
upon conflicting testimony, the question is one for the jury, 
under instructions by the court stating such facts embraced 
within the record as would constitute probable cause, but 
if the facts upon the question of probable cause are undis¬ 
puted or clearly established, the question of probable cause 
becomes a question of law for the court. Sanders v. Palmer, 

55 F. 217, 220; Crescent Live Stock Co. v. Butchers’ Union, 

120 U. S. 141, at page 149; Stewart v. Sonneborn, 98 U. S. 
187, at page 194; Chapman v. Anderson, supra. 

Probable cause for a prosecution exists when all the 
material facts upon the question of probable cause are 
made known at the time to the prosecuting attorney, and 
upon them he advises and institutes the prosecution. Mark 

v. Rich, supra; Chapman v. Anderson, supra. Upon this 
question it was said by the Court of Appeals of the District 
of Columbia, in Chapman v. Anderson, supra, “In most 
instances the courts have held, in malicious prosecution 
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actions brought upon criminal prosecutions, that where the 
prosecutor stated all the material facts to the attorney 
charged with the responsibility of determining criminal 
liability, and he is by the attorney advised to prosecute, 1 
that probable cause exists, and the action from (for) i 

malicious prosecution cannot be maintained. The welfare 

of law-abiding people would receive a severe blow, if it 
were to become established law that one must be the 

insurer of the successful outcome of criminal charges pre¬ 

ferred.” 

All the material facts upon the question of probable j 

cause in the prosecution for threats were made known at 

the time to the prosecuting attorney, and upon them he 

advised the prosecution for threats, and entered an infor¬ 

mation accordingly. 

All the material facts upon the question of probable 

cause for both prosecutions have been proved by evidence 

in behalf of the plaintiff. They are clearly established and 
undisputed, and the only reasonable inference that can be 

drawn from them is that there was probable cause for the 

prosecutions of the plaintiff. National Surety Co. v. Page, 

(CCA 4) 58 F. (2d) 145. Mrs. Schaeffer, as well as J. W. 

Brewer, had strong reason to believe that the plaintiff 

was the man who committed the assault, and they knew 

that he was the man who made the threats, for which he 

was prosecuted. The man who made the assault said in a 

guttural tone of voice like that of the plaintiff, “I told you 

I would get you”. The assault came shortly after the 
threats, and there was no evidence that any other person 
had made threats against Mrs. Schaeffer, or that any other 
person had any grievance against her. The facts and 
circumstances, proved by the plaintiff in the trial of this 
case, are sufficient in themselves to lead a man of ordinary 
caution to believe that the plaintiff was guilty of the assault, 
as well as the threats, for which he was indicted. 

/ 
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such belief in an ordinary person. Spitzer v. Friedlander, 

supra; Mark v. Rich, 43 App. D. C. 182; Mt. Vernon & 

Marshall Hall Steamboat Co. v. McKenney, 46 App. D. C. 
99, cert, denied 37 S. Ct. 480, 243 U. S. 655, 61 L. Ed. 948; 
Ambs v. Atchison, T. <£ S. F. Ry. Co., 114 F. 317; a reason¬ 
able ground of suspicion supported by circumstances suf¬ 
ficiently strong in themselves to warrant a cautious man in 
the belief that the party is guilty of the offense with which 
he is charged; or such a state of facts as would lead a 
mah of ordinary caution to believe, or to entertain an 
honest or strong suspicion that the person is guilty. 
Stacey v. Emery, 97 U. S. 642, at page 645; the existence of 
such facts and circumstances as would excite the belief in 
a reasonable mind, acting on the facts within the knowledge 
of the prosecutor, that the person charged was guilty of 
the crime for which he was prosecuted. Wlicelcr v. Nesbitt, 

supra. 

If the existence of facts from which probable cause, or 
want thereof, is to be determined, is in dispute, or depends 
upon conflicting testimony, the question is one for the jury, 
under instructions by the court stating such facts embraced 
within the record as would constitute probable cause, but 
if the facts upon the question of probable cause are undis¬ 
puted or clearly established, the question of probable cause 
becomes a question of law for the court. Sanders v. Palmer, 

55 F. 217, 220; Crescent Live Stock Co. v. Butchers1 Union, 
120 U. S. 141, at page 149; Stewart v. Sonneborn, 98 U. S. 
187, at page 194; Chapman v. Anderson, supra. 

Probable cause for a prosecution exists when all the 
material facts upon the question of probable cause are 
made known at the time to the prosecuting attorney, and 
upon them he advises and institutes the prosecution. Mark 

v. Rich, supra; Chapman v. Anderson, supra. Upon this 
question it was said by the Court of Appeals of the District 
of Columbia, in Chapman v. Anderson, supra, “In most 
instances the courts have held, in malicious prosecution 
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actions brought upon criminal prosecutions, that where the 
prosecutor stated all the material facts to the attorney 
charged with the responsibility of determining criminal 
liability, and he is by the attorney advised to prosecute, 
that probable cause exists, and the action from (for) 
malicious prosecution cannot be maintained. The welfare 
of law-abiding people would receive a severe blow, if it 
were to become established law that one must be the 
insurer of the successful outcome of criminal charges pre¬ 
ferred.” 

All the material facts upon the question of probable 
cause in the prosecution for threats were made known at 
the time to the prosecuting attorney, and upon them he 
advised the prosecution for threats, and entered an infor¬ 
mation accordingly. 

All the material facts upon the question of probable 
cause for both prosecutions have been proved by evidence 
in behalf of the plaintiff. They are clearly established and 
undisputed, and the only reasonable inference that can be 
drawn from them is that there was probable cause for the 
prosecutions of the plaintiff. National Surety Co. v. Page, 
(CCA 4) 58 F. (2d) 145. Mrs. Schaeffer, as well as J. W. 
Brewer, had strong reason to believe that the plaintiff 
was the man who committed the assault, and they knew 
that he was the man who made the threats, for which he 
wras prosecuted. The man who made the assault said in a 
guttural tone of voice like that of the plaintiff, “I told you 
I would get you”. The assault came shortly after the 
threats, and there was no evidence that any other person 
had made threats against Mrs. Schaeffer, or that any other 
person had any grievance against her. The facts and 
circumstances, proved by the plaintiff in the trial of this 
case, are sufficient in themselves to lead a man of ordinary 
caution to believe that the plaintiff was guilty of the assault, 
as well as the threats, for which he was indicted. 
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For the reasons herein stated, I directed a verdict for the 
defendant; and, for the same reasons, I now overrule the 
motion for a new trial. 

/s/ C. C. Wyche, 

United States District Judge 

! (Sitting by designation). 

Dated: 

Spartanburg, South Carolina, 

April 20,1944. 
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ORDER OVERRULING MOTION FOR NEW TRIAL. 
(Filed April 23, 1945.) 

Upon the coming on for hearing of the motion filed 
herein by plaintiff, Frederic F. Wolter, for a new trial, it 
is this 23rd day of April 1945, ordered that said motion be, 
and the same is hereby overruled. 

Charles F. Stewart, Clerk, 

By Wm. Pace, jr.. 

Deputy Assistant Clerk. 

By direction of 

Justice C. C. Wyche. 
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BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

Appellant, hereinafter called the plaintiff, went to the 
store of appellee, hereinafter called the defendant, on 
June 24th, 1943, after closing time. He knocked at the 
door and shortly thereafter one of the clerks, Mrs. Olive 
M. Schaeffer, opened the same to permit some customers 
to leave and then shut the door again. Plaintiff became 
incensed when he was refused admission and banged on 
the door, shook his fist at Mrs. Schaeffer, and called out 
to her, “I will get you for this.” On Sunday night, June 
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27th, while Mrs. Schaeffer was sitting on the porch in 
front of her home, a man sneaked up, threw some chemical 
substance into her face, and said, “I told you I would get 
you.” Mrs. Schaeffer’s husband called the police and she 
gave them an account of this incident, and also the prior 
incident in which the plaintiff was involved at the door of 
the defendant’s store. She told the policemen that the 
person who threw the chemical substance in her face used 
exactly the same words in the same gutteral tone as had 
been used by the plaintiff in front of the Safeway Store. 
One of the police officers had Mrs. Schaeffer and her hus¬ 
band meet him at the District Attorney's office the next 
morning, Monday, and also arranged for the appearance 
of Mr. Brewer, Manager of the defendant’s store, and Mrs. 
Ball, another employee. After the District Attorney heard 
the statement of the plaintiff, and the witnesses concerning 
the two instances, he prepared an information for assault 
which was sworn to by Mrs. Schaeffer. The plaintiff was 
arrested, the information for assault was later nolle 
prossed, and the prosecuting attorney then advised Mrs. 
Schaeffer, on the basis of the information given to him 
by her, and the other witnesses, to swear to an information 
for threats. A trial on this information was held and the 
plaintiff was acquitted. At the trial on the charge of 
threats the plaintiff admitted the incident which occurred 
at the door of the defendant’s store, and that he had said 
to Mrs. Schaeffer, “I will get you for this,” and when the 
presiding Judge asked him what he meant by it he said he 
did not intend to do her any bodily harm but he simply 
meant to go to the office of the defendant and get her down 
there by making a complaint. The police officer, called as a 
witness by the plaintiff, also testified that the plaintiff 
told him that he had gotten quite angry* with Mrs. Schaffer 
when she did not let him into the store, that he shook his 
fist at her and made the statement, “I will get yon for 
this,” but that there was no intent on his part to do her 
bodily harm. 
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At the conclusion of the plaintiff's case defendant moved 
for a directed verdict on the ground that there was not 
the slightest scintilla of evidence that defendant had any¬ 
thing to do with plaintiff’s arrest or prosecution, and that 
Mrs. Schaeffer, the prosecuting witness, acted on the ad¬ 
vice of the prosecuting attorney, after all the facts were 
revealed to him. The motion was granted and the jury 
directed to return a verdict for the defendant. 

QUESTION INVOLVED 

Was there sufficient evidence in the case to warrant its 
submission to the jury? 

ARGUMENT 

There was no evidence to warrant the submission of the 
case to the jury. 

An examination of the brief transcript in this case will 
not reveal the slightest evidence to show that the defendant 
instigated the prosecution of the plaintiff either on a 
charge of assault or threats. The mere fact that one of 
its employees makes a complaint to the prosecuting officer 
of an assault committed upon her, at her home, surely af¬ 
fords no proof that defendant instigated the prosecution 
of the plaintiff. Nor does the fact that a prosecuting 
officer advises one of its employees to swear to an informa¬ 
tion for threats arising from an incident which occurred in 
front of defendant’s store, furnish proof of defendant's 
liability for a prosecution for threats. 

It is the opinion of counsel for defendant that it would 
be difficult to find a case in which the plaintiff’s claim 
against defendant was so utterly lacking in merit as the 
one presented here, and entertaining this opinion, he is 
constrained to save the time of this Court, and the funds 
of his client by submitting this case on the transcript and 

( 
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the opinions of the trial Judge on the motion for a directed 
verdict and the motion for a new trial. The opinions of 
the trial Judge are found in the appendix to appellant’s 
brief, pages 33 to 41. 

Respectfully submitted, 

Henry I. Quinn, 

Attorney for Appellee. 




